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8. The Chief Secretary, Government of Uttarakhand had, by proceedings dated
05.09.2012, conveyed the decision taken by the Government that, in the light of
the judgment of the Division Bench of this Court in Vinod Prkash Nautiyal, all
posts/vacancies of promotion would be filled up without giving reservation to
the Scheduled Castes and the Scheduled Tribes, and without applying the earlier
roster system of reservation in promotions. In the light of the clarification of the
Constitution Bench of the Supreme Court in Jarnail Singh, relying on the nine-
Judge judgment in Indra Sawhney, the proceedings dated 05.09.2012, whereby
the Government had decided to fill up the promotion posts/ vacancies without
providing reservation to the Scheduled Castes / Scheduled Tribes, must be, and
is accordingly, struck down as contrary to the law declared by the Supreme Court
in Indra Sawhney and in Jarnail Singh. ‘
9. While we may not be justified in reviving Section 3 (7) of the 1994 Act in
collateral proceedings, as the earlier order of the Division Bench in Vinod
Prakash Nautiyal has attained finality, suffice it to observe that, since the
aforesaid judgment of the Division Bench of this Court only struck down Section
3(7) of the 1994 Act and nothing more, reservation can be provided, as held by
the Supreme Court in Indra Sawhney, even by way of Government Orders, and _
not necessarily only by legislation-plenary or subordinate.
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10. If the Government of Uttarakhand has either adopted the earlier notifications
issued by the Government of Uttar Pradesh, or has issued notifications after its
creation on 09.11.2000 providing reservation in promotions in favour of the
Scheduled Castes and the Scheduled Tribes, then those notifications would
remain in force, as its validity was not put in issue before the Division Bench in
Vinod Prakash Nautiyal, and the challenge in those proceedings was confined
only to ‘the constitutional validity of Section 3(7) of the 1994 Act whereby
legislative sanction was given to the earlier Government Orders in force. We also
make it clear that, even if there are no such Government Orders in force in the
State of Uttarakhand, Article 16(4-A) of the Constitution of India, an enabling
provision, confers power on the Government of Uttarakhand to take necessary
steps, if they so choose, to provide reservation in promotion in favour of the
Scheduled Castes and the Scheduled Tribes, without having to gather
quantifiable data regarding either their backwardness or the adequacy of their
representation in services.

11. The writ petition is disposed of accordingly. No costs.
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6. Suffice it to observe that since, prima facie, the Government Order dated
21.01.2006 stands revived, on the subsequent Government Order dated
05.09.2012 being quashed, the said Government Order dated 21.01.2006 would
govern reservation in promotion, in favour of the Scheduled Castes and the
Schduled Tribes, as long as the said Government Order remains in force.

7. While we see no reason to interdict the process of promotion undertaken by
the State Government, suffice it to make it clear that such exercise of promotion
shall be undertaken only after providing reservation in promotion, in favour of
the Scheduled Castes and the Scheduled Tribes, in terms of the Government
Order dated 21.01.2006 which continues to remain in force.
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8. All the selected candidates shall also be informed that their promotion shall

1 beisubjeict to further orders in this Writ Petition.
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